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The Law Commission’s consultation on its 12th Programme of law reform closed on 31 October 2013. The Commission will make its submission to the Lord Chancellor in mid 2014 and the proposals which are accepted will form the basis of the Commission’s work for the three years following. In the realm of property law, the Commission floated two ideas of their own - aspects of landlord and tenant law and aspects of the Land Registration Act 2002 - although this does not mean that such matters will necessarily make it in to their final submission to the Lord Chancellor.​[1]​ 
	Obviously, and pragmatically, what makes it into the Law Commission’s final proposals, and then past the scrutiny of the Lord Chancellor, aka the Secretary of State for Justice, will not be dictated solely by the aim of making the law “better”. Anything which has limited economic justification, or might generate serious political fall out, is not going to make the cut in these austere coalition times. That is not necessarily a criticism, and why should the Law Commission waste its own time and resources putting together proposals for consideration for reform which have as much chance of success as an English cricket team in Australia. But, I am not constrained by the real world, and so here is my wish list for the coming year. 

1. Landlord and tenant. 

The Law Commission suggest three topics which might be ripe for reform: the scope of Authorised Guarantee Agreements under the Landlord and Tenant (Covenants) Act 1995 following the Court of Appeal’s decision in K/S Victoria Street v House of Fraser;​[2]​ problems with certainty of term after Berrisford v Mexfield Housing Co-operative;​[3]​ and whether the security of tenure provisions in Part 2 of the




The Law Commission ask whether there is a need to revise the provisions on electronic conveyancing and whether the provisions on title guarantee need clarification in the light of inconsistent case law – see, inter alia, Fitzwilliam v Richall Holdings Services Ltd ​[9]​ and Walker v Burton.​[10]​ I too have land registration on my wish list, but for rather different reasons. Given that there is no real economic case for e-conveyancing, and that no-one is quite clear why we ever thought there was, would it not be a blessing to let it slip away with no regrets? I am all in favour of electronic transmission of documents to the Registry, even more so if it reduces conveyancing costs. But (with the greatest respect) anyone who wonders if real e-conveyancing (i.e. completion of dispositions by remote entry on the register by the parties involved) is a good idea, should take a look at New Zealand. At present, introduction of e-conveyancing proper is “on hold”; is it too much to ask that it might be stay that way? 
So too the suggestion that something might need to be done about title guarantee. There are indeed a number of inconsistent decisions – the latest twist is provided by Blemain Finance Ltd v Goulding​[11]​ and there is a bundle of critical comment.​[12]​ Yet, if one was being provocative, one might suggest that the statute is clear, it is the aim that is contested. The only reason to “clarify” the title guarantee provisions of the LRA 2002 is because we are uncomfortable with registration of title taking priority over the “normal” rules concerning valid dispositions of assets. That is a policy question that for me has already been settled. It would be helpful if the Supreme Court could settle the legal argument.

3. Priority of Interests





In my perfect world, relationships would not break down, home-owners would not go bankrupt and borrowers would not default. But, they do, and it is the responsibility of the legal system to manage the consequences. There is not a law student, law lecturer or practising lawyer who thinks that the current state of the law of co-ownership lives up to this responsibility. It is no real excuse that this might involve dealing with delicate questions about personal relationships and how society values different types of relationships. Trying to formulate a rationale basis for determining who has what beneficial interest in land jointly owned at law is not easy – the judges in Stack v Dowden​[15]​ and Jones v Kernott​[16]​ are not just out of law school. Likewise, when there is a sole legal owner. But, lawyers need to advise clients; and law schools need to teach new lawyers; and those before the courts need to treated, and feel treated fairly; and judges need to know how to resolve cases efficiently and consistently. Not only are we not close to this, we seem unable to move closer. A solid first step would be to make completion of Form JO compulsory when land is acquired by two or more persons. A bigger and bolder would be to extend the court’s property adjustment jurisdiction to unmarried couples. 
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